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CRIMINAL INVESTIGATION (IDENTIFYING PEOPLE) AMENDMENT BILL 2011 

Second Reading 

Resumed from 14 April. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [8.09 pm]: I rise to make 
some comments on behalf of the opposition in relation to the Criminal Investigation (Identifying People) 
Amendment Bill 2011. As the Minister for Energy alluded, this bill relates to a very interesting subject matter 
that is perhaps becoming more commonplace, particularly in the work of police in our state today. This bill will 
enable better data matching between jurisdictions and also within Western Australia. It will provide consistent 
rules about the circumstances in which samples of different categories of person can be compared and shared 
with other states and within different categories. I understand this legislation deals with several categories. These 
changes have already been made in New South Wales, South Australia, Tasmania, the ACT, and by the 
commonwealth. They were agreed to nationally in 2006. Western Australia’s Criminal Investigation (Identifying 
People) Act 2002 was reviewed in 2009 by Hon Robert Anderson, QC. He made 31 recommendations to 
government to improve that legislation. This bill addresses three of those recommendations. I will go through 
some of the detail of those three recommendations.  

From my briefing yesterday, I understand that at least two to three further pieces of legislation will come our 
way at some time to address the outstanding recommendations that were made as part of that review. I do not 
know whether it will be during this Parliament or in the future. Although I acknowledge the urgency to deal with 
these recommendations to provide consistency and clarity for both police and the people who undertake the 
DNA research, testing and analysis, I will make the same comment I made with the previous bill; that is, given 
such a range of matters are being dealt with and given that the government intends to introduce a range of bills to 
deal with this one issue, it might have been better and more appropriate to have dealt with this in a larger bill 
rather than the ad hoc approach that is consistently taken with these types of bills. Having spoken to the advisers 
yesterday, I know this legislation removes some of the current inhibitors in the table that determine whether data 
can actually be matched. Having looked at the table provided in this legislation, there is currently a block of 
matters that automatically say no. If the testing has been completed and the data is being plugged in, the 
computer literally says no. This legislation will address that. Once the bill is through and we have that 
consistency, rather than automatically being told, “No, you can’t proceed to do that analysis”, having looked at 
the matching rules after this bill is passed, it is quite a different type of format. There will be a lot less restriction 
in terms of what they will not be able to do. There are restrictions within a particular limited range. Those 
limited ranges are mainly focused around the area of volunteers; that particular type of category. The table that 
will come into place is a nationally consistent table. It is interesting, however, that there will not be a formal 
structured written table in the legislation. The specific clauses will deal with the rules that apply but there will 
not be a table as we see it now. I understand, though, a table will be provided to CrimTrac for its information. It 
is an interesting scenario that we would not have a table to look at but one would be provided elsewhere. I am 
sure that it will all make sense at some point.  

I think we all acknowledge the work that has been done over a short history involving DNA and policing. It has 
only been about 50 years that this area of science has been used. It is an area that captures people’s imaginations. 
I am going to talk about CSI: Crime Scene Investigation. Unfortunately, we get conned by TV shows. There are 
a lot of them around now. People watch these TV shows and think a bit of DNA can be picked up from all sorts 
of places and, within 60 minutes, the culprit or suspect has been identified and the crime has been solved. 
Unfortunately, I do not think it works that way. I was advised yesterday that in urgent cases DNA testing and 
results can be back within a day. I thought it is amazing that people can take material and process it that swiftly 
and come up with an outcome. I thought it would take much longer. I understand that in the case of homicide it 
can take many, many months or years, given the range of material and evidence that needs to be looked at. I 
thought it was appropriate to mention that.  

I saw an article in The West Australian yesterday about new evidence the police are following on the Claremont 
serial killings. It is interesting that even after an extended time police are able to use this research and testing and 
throw up new information that hopefully will solve those sorts of crimes. In the case of Corryn Rayney it was an 
extended period before any data came back to be able to move forward. It is quite interesting to have a look at 
that. As time has moved on the technologies involved with it have also become more highly developed and 
highly computerised.  

I am sure Hon Giz Watson will raise privacy issues associated with these matters. These are things people have 
had concerns about. Parliaments first started looking at these matters in the early 1990s and have gradually 
developed their own legislation. I understand initially the commonwealth, New South Wales and Victoria moved 
in this area. Other Parliaments have now moved into this area. Western Australia passed its Criminal 
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Investigation (Identifying People) Bill in 2002. This is an area of science and policing that moves very swiftly. It 
is one that needs to be supported. Police will certainly be able to get very interesting results out of this. It also 
has other values, as expressed in the second reading speech. It was explained to me that if a child is born as a 
result of a sexual assault or sexual abuse, sometimes there is difficulty accessing DNA or using the DNA to 
establish the parentage of that child. Although the child and the mother may very well be volunteers, there may 
be difficulty accessing DNA from the suspect.  

I understand that this legislation, because of changes to the tabling and removal of those inhibitors, will make it a 
less complicated process to access and use that DNA to determine parentage. It was explained to me that there 
are currently a number of individuals waiting—some in court and some just waiting—to have this sort of 
analysis done and are waiting for this legislation to go through. I think there are currently 10 cases. That is a real 
concern. I understand they have been waiting something like 14 months. Until this bill goes through, nothing has 
been done in their situation for 14 months. I imagine that would be quite stressful for the parties involved in 
those cases and that they would want to have some certainty or some outcome for what has occurred. As I had 
explained to me yesterday, this is not necessarily research that would take place at a very early stage in the 
process. People may choose to pursue this research at a later stage in their lives because they want to know about 
the circumstances of their birth, for example.  

It is very interesting that these changes are coming into place, and I am sure that this type of work will become 
more specialised. An article on www.sciencewa.net.au on Thursday, 8 May 2008 refers to the types of DNA 
samples that can be accessed through the 2002 legislation. It states — 

The existing legislation does not cover just DNA samples, but finger, foot and ear prints, hair and blood 
samples and photographs, including CCTV cameras installed in public places. 

I understand that CCTV cameras can be used for facial recognition.  

I have also taken an interest in this area in my shadow portfolio of science and innovation. I recently saw the 
button being pressed on a very exciting DNA project that hopefully we will get some good news about in the 
next few weeks. A lot of interesting work is taking place in this area.  

This is sensible legislation. My only complaint is that we have not also dealt with the other recommendations in 
the Anderson review. I will touch briefly on those recommendations. I will then talk about another matter that I 
discussed with the advisers yesterday; namely, how we can build a database for the future. The recommendations 
from the Anderson review that have been picked up in this legislation are nine, 25 and 26. The review states with 
regard to recommendation 9 that under existing laws, DNA samples are categorised based on the person giving 
the sample; for example a volunteer, a deceased person, a suspect, an offender, a missing person or an unknown 
deceased person. How these samples can be compared among these distinct groups, both intrastate and with 
other jurisdictions, is set out in what is called a matching table. That is the table to which I referred, to which 
these changes will be made. These rules are very complex and have not been consistent between the states. Of 
course with people moving around Australia and between states, it would be in everyone’s best interests to be 
able to transfer information to, or access information from, other places if that will provide assistance in solving, 
in most situations, a crime. 

The review notes with regard to recommendation 25 that there seems to be no good reason why the matchings 
that are permitted in the nationally-agreed matching table, and in most other jurisdictions, including the 
commonwealth, should not be written into the Western Australian legislation. That is basically saying that we 
should get on with it. The review notes with regard to recommendation 26 that as the Western Australian law 
currently stands, there is no capacity to audit the DNA index for duplications. Duplications may occur if there is 
a spelling discrepancy in a person’s name, or if a person uses a different name. That may throw the whole system 
out of kilter, and that person’s DNA may not be able to be used as evidence in a particular case.  

These are very sensible changes to introduce. This is not highly controversial legislation. It is very sensible 
legislation. I would imagine that as time goes on, other bills will be introduced—obviously with this government 
a lot more bills will have to be introduced, because it has not finished this lot yet—to deal with this type of 
scientific work and with the changing nature of policing. It is good that the police will be able to develop other 
skills as part of their day-to-day work. 

I come now to an issue in which I have a private interest. There has been discussion in the past about the need to 
have a full database. Obviously we will not be able to put that in place overnight. It is something that we will 
need to build. This is not a matter that I have canvassed with the members of my party. However, I have often 
wondered why we do not make more use of the Guthrie test. A Guthrie test is performed on every child in this 
state a couple of days after birth. There are specific views about the use of that information. I have never had 
explained to me why this material is disposed of after a couple of years and cannot be accessed. I understand that 
after the bushfires in Victoria a couple of years ago, the state was able to access DNA from the Guthrie test to 
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identify some of the children who had died in that fire. Obviously Victoria has some sort of mechanism for 
storing that information. I understand that the Western Australian State Coroner supports putting in place a 
system that would allow DNA material from the Guthrie test to be used for victim identification in certain 
situations. If we are going to build a database, that would seem to me to be a fairly straightforward way of doing 
it. As a parent, I would have no difficulty with providing that sort of information about my child; others may 
have a different view. I thought I would put that on the record, because this is a very interesting area, and as we 
move on as a community, these are the types of matters that we need to look at. 

I cannot finish without talking about other reviews of this legislation that have taken place. My good friend Hon 
Bruce Donaldson, when he was a member of this place, was, I think—the Leader of the House may correct me—
the Chair of the Standing Committee on Legislation when it wrote this report in 1998. When I was on the 
environment committee with Hon Bruce Donaldson, he would repeatedly tell me about the great inquiry that the 
legislation committee had conducted in 1998 into the Criminal Law Amendment Bill (No. 1). He talked about 
the value and importance of this type of work, and the extensive report. Unfortunately I have not had time to 
read that very good report, but I may go back to it. Obviously Hon Giz Watson was on that committee, so she 
will have very strong memories of that. I understand that two inquiries were also held by the Assembly. How 
DNA can be used is a very important issue. Obviously that report was quite significant in leading up to what 
happened in 2002, and also in linking in with what is happening in the other states. This legislation will adopt the 
national model, which has been brought about in consultation with the other states. I understand that a committee 
has been established to deal with national data. That is an important change. I look forward to seeing the 
regulations that will come into play in other legislation. 

I recently conducted my own DNA experiment. I have sent my DNA sample to 23andMe in America, and I look 
forward to my results coming back in six weeks. These are exciting things that we should all have a go at. I 
believe these things will start to come into play, not just in this area, but also in the medical area, and we will see 
more skills enhancement. 

I am pleased to support this very interesting and important legislation, and I look toward to its passage through 
this chamber.  

HON GIZ WATSON (North Metropolitan) [8.29 pm]: The Criminal Investigation (Identifying People) 
Amendment Bill 2011 amends the Criminal Investigation (Identifying People) Act 2002. Among other things, 
the act defines the extent to which a person’s DNA sample can be lawfully compared against DNA profiles 
contained in a database. It does this via a table at section 78 of the act. Reference to that table is made in sections 
62, 63, 64, 65, 66 and 67. These sections deal with a range of people, being volunteers, deceased people, police 
officers, involved people, uncharged suspects and charged suspects, and their identifying information. It is worth 
noting that a volunteer in the context of the act means an adult who volunteers to a police officer to undergo an 
identifying procedure for or in connection with a forensic purpose, an incapable person whose responsible 
person volunteers on their behalf, or a child who is willing and whose responsible person volunteers on their 
behalf. Volunteers can either limit the forensic purpose for which the volunteer’s identifying information may be 
used or allow it to be used for unlimited forensic purposes. I understand from the briefing that, typically, if a 
limit is imposed by a volunteer, it is that their DNA sample be used solely for the purpose of investigating a 
particular incident in relation to which the sample was provided. I also understand that where a limit is imposed, 
this is noted in the WA database and the data is not uploaded to the national database, because the limitation 
effectively rules this out. Also, it is worth noting that “involved person” means a person who is not a suspect for 
an offence but who is reasonably suspected to have been the victim or a witness.  

This bill seeks to delete the table in section 78 and the references to it in the abovementioned sections. In short, 
almost all comparisons of DNA samples against DNA profiles contained in a database will become lawful. A 
few exceptions will remain, including for samples from volunteers; if the sample was given for a limited 
purpose, those limits must be adhered to. Again, that will be covered by section 62. For samples from deceased 
people, directions of the coroner must be adhered to. However, in practice, the authority given by the coroner is 
usually very broad. Appendix C of the report of the statutory review, which I will mention a little later, is a copy 
of the coroner’s authority. The authority relates to unknown deceased people; people who have died in 
suspicious circumstances in which there is a possibility of foul play; and people who have died an unnatural or 
violent death where it may be important to determine the identity of any person connected with that death, such 
as by driving a vehicle or touching an item that could have been connected with the death. Samples from police 
officers, police liaison officers and auxiliary police officers must be for or in connection with prescribed forensic 
purposes; that is, the investigation of offences or suspected offences. If samples from an involved person are 
given for limited purposes, those limits must be adhered to, or as per an involved protected persons warrant, 
where a protected person means a child or an incapable person. That is covered by section 65. There will be no 
exceptions for uncharged suspects or charged suspects. Except for the above, provisions in the act specify when 
identifying information must be destroyed, and, effectively, this prevents comparisons.  
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The bill also amends section 94 of the act. The existing section requires the minister to carry out a review of the 
act five years after its commencement and to table a report of that review in Parliament. This having occurred, 
the bill repeals that section and replaces it with a transitional provision that gives retrospective operation to all of 
the above amendments. The review carried out under section 94 of the Criminal Investigation (Identifying 
People) Act 2002 was done by a reference group chaired by Hon Robert Anderson, QC. Members of the 
reference group included representatives from the police, PathWest, the Crime Research Centre and the Law 
Society of WA. The reference group received submissions from a variety of sources, including private citizens, 
the Chemistry Centre (WA), the Sexual Assault Resource Centre, the Office of the Auditor General, the National 
Institute of Forensic Science, the Office of the Public Advocate in WA, the Criminal Lawyers’ Association, the 
state coroner and judges, including the Chief Judge and the Chief Magistrate.  

The report was published in April 2009 and contained 31 recommendations and 51 other findings. The bill 
responds to just three of the recommendations, as mentioned by Hon Kate Doust, being recommendations 9, 25 
and 26. The second reading speech outlines that the government is working on further amendments but considers 
it important that the recommendations this bill seeks to address are dealt with as soon as possible. I appreciate 
from the briefing that was kindly provided that there is some urgency to pass this legislation to deal with specific 
matters. The context of the amendments is that the Australian states and territories have a national model of 
permissible comparisons and there have been differences between jurisdictions regarding the comparisons that 
are permitted. The second reading speech states that in late 2006 the Ministerial Council for Police and 
Emergency Management — Police passed a resolution that jurisdictions aim to develop matching rules that 
achieve or move towards achieving the effect of the Queensland version of the table of permitted comparisons. 
The aim is to remove differences between jurisdictions that were hampering the effectiveness of the national 
criminal investigation DNA database. The second reading speech says that since then, the commonwealth, the 
ACT, South Australia, Victoria and Tasmania have all amended their legislation accordingly. This bill is 
intended to achieve the same result here. The New South Wales version will remain slightly different. I will 
touch on that in a minute.  

The second reading speech identifies an issue with the table in section 78. Legal opinion has cast doubt on 
whether the table permits comparison between volunteer profiles. The second reading speech says that this is 
impeding the progress of criminal investigations and proceedings in several cases in which the allegation is that 
the sexual assault led to the birth of a child. The DNA samples volunteered by the victim and the child cannot be 
lawfully compared with each other. It is necessary when doing paternity testing that the child’s DNA sample be 
compared with a DNA sample from both the mother and the alleged father. In the other place, the Minister for 
Police made a statement on 14 April this year that this problem had occurred in at least six investigations and 
two court cases. These cases have not been able to progress, pending this bill being introduced and passed. From 
the briefing I understand that there are different legal opinions on this point. New South Wales, for example, is 
of the view that notwithstanding what the table says, such comparisons are permissible because they happen 
outside the database; hence, New South Wales has not amended its table of permissible comparisons in this 
respect or any respect when comparison happens outside the database. Interestingly, I understand from the 
briefing that the District Court has given a judgement that reflects a similar view. However, the District Court’s 
decision does not bind all Western Australian courts and, in addition, the State Solicitor’s Office has a different 
opinion, which is that the act covers the field and comparisons can be made in this state only in accordance with 
the act. I assume that underpins the government’s decision to legislate for this amendment.  

The report of the statutory review also noted these issues with the table in section 78. Firstly, PathWest has 
difficulty implementing the coroner’s authority for comparisons involving unknown deceased persons because 
the table refers the lab to section 63, which in turn requires the lab to obey the table—a circular direction that 
does not provide useful direction. Secondly, matching is done by a computer and the software needs a more 
specific rule than “see section 63”. The computer is therefore instructed to treat the sample as that of a volunteer, 
which means that it has unlimited purposes, but this means that the sample cannot be compared with the suspect 
index or either volunteer index, which is unsatisfactory because it is in the public interest that unknown deceased 
persons be identified.  

There is another anomaly in the table in that the profiles of suspects and volunteers cannot be compared if we 
read the table down the left column and across, but they can be compared if we read the table across the top and 
then down. This is the problem with trying to do things with the table. New offenders’ profiles cannot be 
compared with existing volunteer limited purpose profiles, but new volunteer limited purpose profiles can be 
compared with existing offender profiles. New unknown deceased person profiles can be compared only with 
indices that are set by the coroner, but most other new profiles can be compared with the unknown deceased 
person index. I hope members are following all this! Profiles of suspects cannot be compared with the existing 
suspect index. This means that suspects who are suspects more than once may be required to give a DNA sample 
multiple times; new statistical datasets cannot be created; undetected alias use or misspelling of a person’s name 
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causes duplication and affects the reliability of the statistics and a person may receive a conviction in the wrong 
name; and results in the retest cannot be compared with the original for quality assurance purposes. 

The report of the statutory review recommended that the section 78 table be amended so that samples from 
unknown deceased persons can be compared with all indices in the database except the volunteer limited 
purposes index when that would be inconsistent with limited purposes agreed to by the volunteer who provided 
the sample. This should be retrospective so that existing samples from unknown deceased persons can be 
analysed in this way. That is recommendation 9 of the review. Secondly, the statutory review recommended that 
WA adopt the national model for comparison of lawfully obtained DNA profiles and that section 78 be amended 
accordingly. This should be retrospective so that all existing profiles can be matched under the new rules. That is 
recommendation 25. Lastly, irrespective of whether the above is accepted, the act should be amended to allow 
suspect-to-suspect comparison. Again, there should be retrospectivity so that all existing profiles can be matched 
against each other. That is recommendation 26 of the review.  

Interestingly, when the act was originally debated in the other place on 4 December 2001—this is the reference 
Hon Kate Doust made to the passage of the original legislation—some of these issues were picked up but not 
addressed. For example, Hon Cheryl Edwardes, MLA, who had carriage of the then bill for the opposition was 
mystified about why the suspect-to-suspect comparisons were not permitted. Hon Michelle Roberts, MLA, stated 
that the commonwealth was taking a cautious approach towards what comparisons could be permitted and was 
also insisting that all jurisdictions accept its preferred model of legislation. She said that to that end the 
commonwealth was making that a condition of the states being able to use CrimTrac. Members may be aware 
that CrimTrac is the commonwealth agency that is responsible for providing national information-sharing 
solutions to support police services and law enforcement agencies in all Australian jurisdictions and manages the 
criminal investigation DNA database. Hon Michelle Roberts, MLA, said that she believed that it was appropriate 
to proceed with permissible comparisons in accordance with other jurisdictions and perhaps all jurisdictions 
could agree on changes after a period of monitoring. She said that she was convinced that the commonwealth 
approach of uniformity between jurisdictions on comparisons was the best approach at the time. I guess it 
transpires that she was right.  

As noted, the government is intending to introduce further amending legislation in the future. I understand that 
one of the matters that will be dealt with is samples from police and forensic workers. I understand from the 
briefing that there is a need for those samples to be available, mainly to help identify whether contamination has 
occurred, for example, in the course of officers arriving on the scene and administering resuscitation or 
collecting a sample. For this reason, I understand that police officers currently provide samples on a voluntary 
basis and new police recruits and police auxiliary officers are now routinely asked to volunteer a DNA sample.  

I want to touch on some further issues with this bill. One of the issues raised about providing samples concerns 
the destruction of identifying information. If a person provides a sample voluntarily or is an uncharged suspect, it 
is important to ensure that a request to have a person’s identifying information destroyed is carried out and that 
the process is accountable. The act provides for identifying information to be destroyed in certain 
circumstances—for example, on request of the subject who is a volunteer or responsible person under section 62; 
a police officer, police liaison officer or police auxiliary officer under section 64; the coroner under section 63; 
an involved person or responsible person provided either two years has elapsed and no-one has been charged or a 
person has been charged and the criminal proceedings, including any appeal proceedings, are completed; an 
uncharged suspect provided either two years have elapsed and the suspect has not been charged with the relevant 
offence or the suspect has been charged and the charges have been finalised without a finding of guilt; or, finally, 
a charged suspect if the charge is finalised without a finding of guilt provided this was not because the suspect 
was found unfit to stand trail or found not guilty due to unsoundness of mind. I understand from the briefing that 
when a person provides the sample, the consent form advises of their rights regarding destruction and they are 
also advised orally. I also understand that people are increasingly exercising those rights, especially charged 
suspects who are acquitted of a charge as their solicitors become more aware of that particular right under the act.  

As to what exactly gets destroyed, I understand that PathWest destroys all information—including the person’s 
identification details, their WA database profile and their national database profile—and leaves only a bare 
record that a sample had existed and has now been destroyed. Police also destroy their records. The lab retains a 
statistical database, but this database does not use actual samples or identify people’s names. When the minister 
has the opportunity to respond, I ask that he confirm whether that understanding is correct and that is the way 
that this system is currently operating. If the minister could clarify what exactly gets destroyed and what is 
retained, that would be most useful.  

The second point I wanted to raise regards the management of identifying information. Now, and to some extent 
after this bill is passed, certain comparisons cannot be lawfully made under the act. During consultation, queries 
came up concerning how securely this identifying information is kept to ensure that it cannot be accessed 
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unlawfully and whether this is monitored. When the act was originally introduced, I was a member of the 
committee that considered the bill. The committee had the opportunity back in 1998 to visit the PathWest 
premises and similar labs in other states to observe procedures. To a large extent those visits set my mind at rest 
on a number of points. In particular, I note that in this state, unlike some other states, the police have no direct 
access to the database or to the PathWest premises. For example, it was pointed out to me at the briefing that it is 
the lab’s decision, not the police’s decision, to not permit a suspect-to-suspect comparison on the grounds that 
the lab believed it to fall outside what is permitted by the act. In addition, it is my understanding that it is the lab 
that loads information onto the state and national databases. The lab controls access to information on the state 
database and the information the lab permits to go onto the national database is anonymous and marked with an 
identifier known only to the lab. This means that if, say, another jurisdictions finds a match with a Western 
Australian sample on the national database, recourse must be had back to the lab so that that person can be 
identified. This not only protects the identifying information from being accessed in situations not authorised by 
the state’s act, but also enables the lab to double-check the sample—for example, to make sure that the wrong 
name is not mistakenly provided—before providing police with the name of the person who gave the sample. 
The physical nature of the information held by the lab is the size of index cards stored in boxes. Property from 
which a DNA sample has been taken, such as a knife, is returned to the police to be dealt with as an exhibit in 
court proceedings, for example, or returned to the owner, as appropriate.  

Recommendation 31 of the report of the statutory review was that an independent body be established to oversee 
the management of forensic databases in Western Australia, with functions including quality assurance; policy; 
consideration of ethical, social, scientific and forensic issues; coordination between relevant agencies; and best 
practice considerations. According to my notes the report states — 

The invaluable role that the State DNA database plays in detecting and prosecuting crime must continue 
to be balanced against individual rights and freedoms. The provision of management and oversight 
arrangements will contribute to the public assurance that a careful, ethical, independent and high quality 
service is being provided.  

It is my understanding that the government has decided against implementing this recommendation and we 
should not expect it to be included in further amending bills planned for introduction. I guess I am reasonably 
comfortable with the level of independence we have with PathWest having the separation it does from WA 
Police. But I would be interested if the minister could add anything to why the government came to the 
conclusion that it would not support recommendation 31. The people who did this review are fairly experienced 
and capable people who represent a range of bodies, from judges to members of the National Institute of 
Forensic Science et cetera. If that body, knowing the set-up we have in Western Australia, recommended that we 
need an independent body to oversee the management and operation of the forensic databases in WA, I assume it 
did that based on some consideration. Perhaps the minister can indicate why in the government’s view an 
independent body is not needed.  

With those comments, I am happy to indicate the Greens’ support for the bill and accept the argument that this 
legislation has some urgency and will resolve some outstanding matters that are impeding the progression of 
several police investigations.  

HON PETER COLLIER (North Metropolitan — Minister for Energy) [8.52 pm] — in reply: I thank 
honourable members for their indications of support for the legislation. It is very much appreciated. In precis, as 
we have heard, the legislation has resulted from the statutory review of the Criminal Investigation (Identifying 
People) Act 2002. There were 31 recommendations from that review. As has already been established, the 
government is working on each of those recommendations but it was decided to introduce this bill urgently to 
deal with the issues of matching laws for DNA profiles, as contained in recommendations 9, 25 and 26. The 
focus of this bill is to amend the matching rules currently provided in section 78 of the act to adopt the nationally 
agreed matching rules for DNA profiles and to establish a degree of uniformity across jurisdictions and 
nationally.  

I thank Hon Kate Doust for her indication of support. She is correct; about 10 cases are awaiting resolution and 
that is why we have expedited this particular tranche of recommendations while consideration of the other 
recommendations continues.  

Hon Giz Watson asked several questions specific to the bill that I will respond to now. She asked first: if a 
person is not charged with an offence, is their DNA destroyed? Section 66 of the act provides that if a person is 
not charged within two years of their DNA being taken, the person can request that the identifying information 
be destroyed. In practice, if a person is cleared of any involvement in an offence for which a sample has been 
taken and they request destruction before the two years are up, it is often agreed to destroy the information.  



Extract from Hansard 
[COUNCIL — Tuesday, 17 May 2011] 

 p3198b-3205a 
Hon Kate Doust; Hon Giz Watson; Hon Peter Collier 

 [7] 

Hon Giz Watson also inquired whether people are advised of their rights to request destruction. Yes; as part of 
the consent process, the person is advised of the right to request destruction on the happening of certain events, if 
they are found not guilty or are not charged, for example, and are provided with a copy of this information.  

Hon Giz Watson also referred to the destruction of DNA information in accordance with part 9 of the Criminal 
Investigation (Identifying People) Act. Since this act came into effect in July 2002, the PathWest forensic 
biology laboratory has deleted 1 876 reference DNA profiles from the WA DNA database following a request 
from WA Police. Reference DNA profiles are deleted as soon as possible after a request is received and a 
notification is sent back to WA Police advising that the destruction has occurred. The process of database 
deletion includes deletion of the name of the person as well as their DNA profile. The actual reference sample is 
also physically destroyed. The police paperwork that accompanies the submission of the reference sample is 
retained but de-identified. The DNA profile is also removed from the national criminal investigation database if 
it has been uploaded. The answer to Hon Giz Watson’s question is therefore yes.  

Hon Giz Watson also referred, finally, to recommendation 31 of the review; that is, she asked: will it be 
addressed in further amendments? The short answer is no; she is quite correct. I think that was the information 
that was provided to Hon Giz Watson yesterday. The review of the Criminal Investigation (Identifying People) 
Act resulted in the report being presented to the Minister for Police on 20 April 2009. From this report, 
recommendation 31 was as follows — 

An independent body should be established to oversee the management and operation of forensic 
databases in Western Australia. The functions of the body should include quality assurance, policy, 
consideration of ethical, social, scientific and forensic issues, coordination between relevant agencies 
and best practice considerations 

As Hon Giz Watson accurately pointed out, PathWest and WA Police do not agree with recommendation 31, but 
she wanted to know why the government does not support it. As far as the government is concerned, no 
justification is contained within the review to substantiate the need for the independent body it proposes. The 
reference group that conducted the review of the Criminal Investigation (Identifying People) Act found no 
evidence that there had been any oversights or failings in the way that the database has been managed in the nine 
years since it was created. Section 80(3) of the Criminal Investigation (Identifying People) Act already stipulates 
that the forensic DNA database is not to be operated by police. The WA DNA database is operated by 
Department of Health employees; therefore, the DNA database already has an independent body overseeing its 
operation. The creation of an independent body would add an unnecessary layer of additional bureaucracy while 
adding no actual value. The potential functions of the independent body that are mentioned by the review are 
already managed by staff of the PathWest forensic biology laboratory, including comprehensive quality 
assurance. The scientific expertise required to manage the WA DNA database should not be underestimated and 
will not be easily found outside the management group that already oversees the database. It is unclear how 
someone not already involved in the management of the state DNA database could adequately advise on matters 
of best practice. Coordination is already efficiently managed by continual and direct communication between 
WAPOL and PathWest. The creation of an independent body would only impede that. Any ethical and social 
issues must still be specifically covered by the legislation. No other Australian state or territory has an equivalent 
to this proposed independent body. Any legal issues that would require clarification would still need to go to the 
State Solicitor’s Office independent of the presence of an independent body.  

I have covered the issues identified by the two honourable members and I thank them once again for their 
support and commend the bill to the house.  

Question put and passed.  

Bill read a second time.  

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Peter Collier (Minister for Energy), and passed. 
 


